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BEFORE THE POLLUTION CONTROL BOARIS~LEH~SOFF~CE
OF THE STATE OF ILLINOIS J~L082005

IN THEMATTEROF: ) STATE OF ILLINO1S
) Pollution Control Board

PROPOSEDAMENDMENTS TO: )
REGULATION OF PETROLEUMLEAKING ) R04-22
UNDERGROUNDSTORAGETANKS ) (USTRulemaking)
(35 ILL. ADM. CODE732), )

)
IN THEMATTEROF: )

)
PROPOSEDAMENDMENTS TO: )
REGULATION OF PETROLEUMLEAKiNG ) R04-23
UNDERGROUNDSTORAGETANKS ) (UST Rulemaking)
(35 ILL. ADM. CODE734) ) Consolidated

)

ProposedRule. FirstNotice

PRE-FILED TESTIMONY & REVISED REGULATIONS FROM CW3M COMPANY,
INC. FOR THE ILLINOIS POLLUTION CONTROL BOARD’s 1stNOTICE OF
AMENDMENTS TO 35 ILL. ADM. CODE 734 AND 35 ILL. ADM. CODE 732

Myname is Vince Smith. I amemployed with the CW3MCompany as the senior environmental

engineer. I havebeenin my currentposition sinceJune2000. Prior to assumingmy current

position, I was employedby the City of Springfield, Illinois, Departmentof PublicWorks, the

Illinois DepartmentofNuclearSafety,andAlphaTesting,Inc. I receivedaB.A. in Mathematics

from Culver-StocktonCollegein 1984 and a B.S. in Civil Engineeringfrom the University of

Missouri— Rolla in 1985. I amaRegisteredProfessionalEngineerin theStateof Illinois.

The testimonywas preparedwith the assistanceof Carol L. Rowe and Jeffrey Wienhoff of

CW3M Company who are available to assist with providing information during today’s

proceedings. Ms. Roweis an Illinois LicensedProfessionalGeologistand Mr. Wienhoff is a

RegisteredProfessionalEngineerin the State of Illinois. CW3M hasbeenin the businessof

providing consultingand contractorservicesfor theremoval of USTs andcorrectiveaction at



LUST sites since 1991. Cumulatively, personnelat CW3M have more than 65 years of

experienceperformingcorrectiveaction at LUST sites. CW3M currently hasmore than 150

activeLUST sitesandhasobtainedclosure/NFRLettersat morethan70 sites.

CW3M has spenta considerableamount of time researchingenvironmentalcost data from

numeroussourcesandpreparingtestimonyfor theserulemakingproceedings.Our intentduring

the previoushearingswas to providethe Board, the Agency and other interestedpartieswith

crediblesupporteddatato illustrate the flaws in the ratesinitially proposedby the Agency and

subsequentlypublishedby the Board in its l~Notice. It is most disturbingto us that the data

presentedby CW3M, PIPEandotherexperiencedconsultantsrepresentinghundredsof yearsof

experiencewas largely ignoredin favor of adoptingtheAgency’sproposalthat was recognized

asbasedonly on theAgency’sexperiencein reviewingreports. TheAgencyadmittedathearing

that Harry Chappelwas the only personat JEPA who hadworkedin the private sector,andhis

experiencewasfor only six years. Furthermore,it is evenmoredisturbingthat theBoardwould

publishfor First NoticetheAgency’s flawedrateswhichwerenot basedon any scientificallyor

statisticallyrecognizedmethods,especiallyaftermuchof theAgency’s testimonywasprovento

be incorrect. It is apparentthat becausethe Agency and the regulatedcommunity did not

approachthis rulemakingproceedingin unison, the Board felt it had no choicebut to deferto

anotherStateagency’sposition,whetheraccurateor not. Granted,the Agencydoeshavesome

experiencein reviewingbudgetsandpaymentrequests,but they do not haveexperiencein the

businessof conductingor costingthe plannedwork; nordo theyhaveexperiencein anticipating

or resolvingproblemsthat could developin thefield. We believe the collective experienceof

various membersof PIPE,ACECI andthe otherparticipantsshould be takeninto consideration

for “good government”to prevail in theseproceedings.

A majorinconsistencywithin thetestimonyandtheproposedratesthat hasyetto be explainedor

addressedis the notion that the proposedratesare consistentwith the rateshistorically and

currently beingdeemedreasonableby the Agency. TheAgency’s testimonyindicatedthat the

proposedrateswould be inclusive of ninety percentof the costsof sitesremediatedin Illinois.

• Yet, IEPA hasprovidedno scientifically valid datato supportthisassertion.JEPAdid notusea
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statisticallyunbiased,randomlyselecteddataset asthebasesfor its variousrates. As discussed

in more detail below, CW3M hasprovidedin Appendix C a list of IDOT awardedcontractsto

perform correctiveaction at LUST sites in Illinois. (See Appendix C, Table 1.) Thecontracts

were awardedafter competitivebidding. Table 1 includesa calculationof the cost per cubic

yard to excavate,transportand disposeof impactedsoil from all 39 projects. When IEPA’s

proposed$57/yd3 figure is applied,only 11 out of the 39 projects(less than 33%) would be

deemedreasonable. In otherwords, IEPA would rejectcosts for morethantwo-thirds (2/3) of

IDOT’s sites. Numerousprofessional service providers have testified that the Agency’s

proposedratesaresubstantiallylessthantherateshistoricallydeemedreasonableandreimbursed

by the Agency. If the proposedrateswere reflective of the marketand consistentwith rates

previouslydeemedreasonableby the Agency, thereis little doubt that theseproceedingswould

havebeenlesscontroversialandtheAgencymight havesecuredthesupportof industry.

A related,but also contradictorystatementis that the Agency felt it necessaryto proposea

paymentcontainmentmethod to protect the Fund. However, if the proposedrates are really

consistentwith currentor historically approvedpaymentamounts,where is the costssavings?

How did averagerates or mediancosts becomemaximumpaymentamounts? When average

ratesor themedianis used,themaximumratecannotaccountfor sitevariability.

It is CW3M’ s opinion that IEPA wants to realize a cost savingsby forcing industry to accept

substantially less reimbursementthan prevailing market rates or rates previously deemed

reasonableas well asforcing industryto now comply with secretor undefinedscopesof work.

Now that the ratestructurehasbeenmadepublic and the Agency and Board are unwilling to

developdetailedscopesofwork for the lumpsumpaymentamounts,theAgencywill try to force

fit additional tasksinto the lump sum rates. The Agency hasrefusedto disclosewhat tasksit

included when developingthe rates or what tasks should be inclusive within the lump sum

paymentamounts.Either theAgencyis unableto list specific tasksto includein a lump sumrate

becauseIEPA doesnot have adequateexperienceto know what tasksto list or, basedon the

IEPA’s Responsesto Pre-FiledQuestions,June14, 2005, the Agencyintends that any taskthat

may comeup or that was not previously addressedas beingpart of the lump sum payment
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amountswill laterbe deemedaspart of therate. CW3M believesthat specific tasksshouldbe

listedif theyareto bepartofthe lumpsumpaymentamount. Failureto do so runstherisk of the

rulesbeing foundunconstitutionalandvoid dueto vagueness.

Our interpretationof the Board’sopinion is that eventhoughthe ratesmaybe flawed, with the

bidding and unusualcircumstancescontingenciesthe Agency’sproposedrates,wheretoo low,

shouldbe adjustedto marketconditions. This could be plausibleandpossiblyevenacceptable,

however, the Agency hastestified that there will be very few reasonsfor them to acceptor

approveunusualor extraordinarycircumstances.This is at the heartof our concernsover the

ratestructureIEPA proposed.

Failureto adequatelyand fairly adopt rateswill havelittle impacton how the Agency does

business.However,apoorly designedsystemof determiningmaximumratescanhaveaserious

impact on owners, operatorsand those of us providing the services. The futures of our

businessesareat stake. At oneofthehearings,Agencywitnessestriedto draw ananalogyto the

problemswith thehealthcaresystem. Yet, theAgency’sproposedrateswould createin theUST

reimbursementprogramthe most significant problemsfacing health care(1) lack of adequate

insurance(whichthe USTFundis) to covernecessarycostsoftreatment,and (2) driving service

providersout ofthe stateor to leavetheprofessionbecausetheirhigh costsof doing businessis

not adequatelyoffset by the amountthey getpaid to allow for an adequateprofit margin. In

other words, if the correctiveaction costs, minus the deductible,arenot coveredby the UST

Fund,a substantialnumberof siteswill not getcleanedup becausethe owner/operatorwill not

be able to coverthe differencebetweenthe costof the work andthe amountpaidby theFund.

An additional problemis that consultantswill leavethis line of work in favor of morelucrative

work. .

“Good government”implies that any changesthat could impactbusinessesto the level that the

proposedregulationsdo, should be carefully and properlyevaluatedrather thanbe basedon

pulling a few non-representativefiles out of thecabinetsand conductinga subjectivereviewto

supportratesbasedon only a fewselectivesites. Ourreviewof therecordin its entiretydoesnot
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support the Agency’s proposedrate structure; there are too many holes in the processof

developingtheAgency’sproposedratesandno substantialsupportfor them.

The notion that if the ratesare flawed, we havethe bidding processand the “extraordinaryor

unusualcircumstances”provisionto counteractwith is also short-sided.Theseprovisionsdo not

neatly coverprofessionalconsultingservicesfor many tasks definedon a lump sum payment

basis. For example,preparationofa 45-DayReportis not a taskthat is let for bid becausethe

informationto preparethereportsis usuallyobtainedby theconsultantduringthecourseof early

action. Requiring a different consultantto preparea 45-DayReportthan the one who did the

early action work would be extremelyinefficient and more costly. When no extraordinary

circumstancesexist andthe costsarehigherthat theAgency’saverage,the coststo conductthe

work arenot reimbursablein whole. This is contradictoryto testimonythat theproposedrates

areconsistentwith theratespreviouslydeemedreasonableby theAgency.

The costs for bidding individual tasks associatedwith professionalconsulting serviceswould

drive up the coststo completeeachsmall task. First, the primarycontractor/consultantwould

incurthecostsofbid preparationandletting. Any othercompanywho bids thework wouldhave

to build in the costs of gathering information on a new project (if it is not their site, the

consultantbidding on the workwould haveto reviewthe entireproject file to conductwhatever

phaseoftheprojectthey wouldpotentiallybe conducting).

All partiesthroughouttheseproceedingshave usedthe term “reasonable”. CW3M urgesthe

Board to evaluatewhat really is “reasonable”. Are historically approvedratesreasonable?Are

ratesdevelopedbasedon averagesor mediansreasonable?Is the averageplus one or two

standarddeviationsreasonable?Is approving 90%of submittalsfor reimbursementof clean-up

costsreasonable?If all unit prices arewithin rateshistorically approvedby the Agency, is the

grand total reasonable? If “reasonable” can be better defined, the rate structurecan be

establishedto fairly andadequatelycorrelatedto pay “reasonable”costs.
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TheAgencytestified that theproposedrateswere developedwith the input of industryand are

generallyconsistentwith the ratesthe Agency currently approves. Significanttestimony was

presentedduring last year’sproceedingsthat only limited ratesweredevelopedwith industry’s

input and when industry’s input was used for professionalconsulting services,the Agency

misusedtheinformationit obtainedfrom industrybecausetheAgencyonly usedonly portionsof

the information ratherthan the whole and skewedthe numberof hoursindustry suggestedfor

certaintasks. Testimonywas also presentedwhich illustrated that theproposedrateswerenot

consistent with rates the Agency is currently or had historically approved; the Agency’s

proposedratesare less. Again, this suggeststhatthe Agency’sproposedratescannotallow for

reimbursementofreasonablecosts.

Comments on the IEPA’s Responsesto Pre-FiledQuestions,June 14,2005

Throughoutthe proceedings,PIPE and others have strongly arguedfor the needof defined

scopesof work. Rulesthat do not list thetaskscoveredin a specific scopeof work would be

vague. Theconsultantwould not knowwhethera specific taskis groupedwith a specificscope

of work or is a separatetime.andmaterialsitem. The Agency refusedthe requestfor defined

scopesof work, and the Board concurredin
1

st Notice, that scopesof work arenot necessary

giventhe bidding and extraordinarycircumstancesprovisions. As statedabove, bidding and

extraordinarycircumstancesdo not work for professionalconsultingservicesfor lumpsumtasks.

Thereis nothing within theseregulationsto preventa LUST ProjectManagerfrom requiring

more detail or informationbeyondthe itemsrequiredfor eachreport. The statisticson Project

ManagerResponsespresentedby CSD in its Pre-FiledQuestionsfor lS~Notice illustratesthe

variability amongAgencyreviewers.

CW3M, in its experience,cansubmit reportsor plans, identical in types of contentor level of

detail andhavethe majority of ProjectManagersapprovethe submittal,while a selectfew will

always reject identicalinformation. We areoftenforcedto tailor submittalsfor certainProject

Managers.Theattemptto streamlinethereviewprocessis admirable,but we find nothingwithin

the proposedregulations that will actually make the Agency’s review standardized. The
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establishmentofPIPEandthe forum for consultantsto shareinformationhasrevealedto usthat

our issueswith reviews arenot ours aloneandprevail amongotherconsultants. Thereis also

variability amongProjectManagersin experience,educationandtechnicalbackgrounds.

Forthesereasons,westronglyurgetheBoardto reconsiderstandardizingreviewsor developing

Scopesof Work for identified tasks. Our only recourseunder the proposedregulations is to

declareextraordinarycircumstances,however,theProjectManagerswill denytherequestsbased

upontheirpersonalplandenial rates,leavingus in a positionof subjectivedecisionmakingby

Project Managerswho are not prone to approve any submittal. Appealing eachof these

decisionsis too costly. To bring a decisionthoughthe entire processof Hearing and Board

decision-makingcanexceed$50,000per case. Theseareunnecessaryif theregulationscanbe

developedto preventsubjectivedecision-makingand, as discussedbelow, we have proposed

regulationsthatlist specific tasksfor variousscopesofwork.

On page 17 of the Board’s
1

st Notice, summarizationof Mr. Clay’s testimony, the Agency

concludesthat the reviewtime for submittalsis largely baseduponthe quality of the submittal.

CW3M’s experienceis that the reviewtime is basedon the reviewer. We cantypically expect

certainProjectManagerswill completetheir reviewin very short order while others typically

completethe review near the end of the review clock. As discussedbelow, the statisticson

Project Manager Responsessupport this claim. Rather than blame consultants for poor

workmanship, the Agency should evaluateits Project Managers. CW3M has experienced

numerousplandenialson thebasisofmissinginformationwhenin fact therequiredinformation

was present. In thesesituations,wearerequiredto resubmitthe informationor bring its location

to the attentionof the ProjectManager. This increasesCW3M’s coststhroughno fault of our

own. The owner,operatorand consultantshould not be penalizedfor resubmittalcostson the

basisof Agency error. Thereareno provisionswithin the proposedrulesto accommodatefor

suchoccurrences. As indicatedby the Agency on page 13 of its Pre-FiledResponses,the

maximum lump sum payment is all that is allowable regardlessof how many reports are

submittedor how many times the Agency bouncesbacka reportbecausethe project manager

failed to adequatelyreviewthereportthat wassubmitted.
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Page 19 of the Agency’s Pre-Filed Responsesstates, “the Illinois EPA envisions that the

maximumpaymentamountswill encouragethe submissionof completeplansand reportsthat

‘can be approvedin one submission,withouttheneedfor amendmentsor additional information”.

Mostofthe consultantsinvolved in this rulemakinghavebeenconductingLUST work for many

years and know full well what constitutesa completeplan. We have perfectedour report

submittals. It is ourcollectiveexperiencethattheapprovalrateis largelythe resultof the luck of

the draw for a ProjectManager. The statisticson ProjectManagerResponsessupport this

experiencegiven the high degreeof approval/denialvariability among Project Managers.

AppendixE containsdataon thenumberof approvalsand disapprovals/modificationsby project

managerandwaspreparedby CSD andsubmittedto theBoard, by CSD asan attachmentto their

May 11, 2005prefiledquestions.CSD’s analysisshowsthat theoverall averageapprovalrateis

near50 percent. However,amongproject managersthatreviewedat least100 submittalssince

2003, the approval rate per project managerrangesfrom 69.46% to 25.83%. [It is also

noteworthythat the project managerwith the lowest approvalrate (Bauer) and that the unit

managerwith the lowest approvalrate(Chappel)arethe samepersonswho developedmanyof

theratesin IEPA’s proposedrules.] Becausetheproposedrules do not makeany renewedeffort

at standardizingthe Agency’s review procedures,CW3M expectsthat these problemswill

continue.

Thegeneralthemeof theAgency’sresponsesto questionsregardingscopeof work andwhether

certaintaskswereor werenot includedwithin a lump sumpaymentamountis thatany additional

task should automaticallybe assumedto be included. For this reason,the Agency needsto

provide the list of tasksthey includedin eachlump sum at the onsetof theseproceedings,not

lists theygeneratetodayor tomorrow. For example,it wasclearduringprevioushearingsthat

theAgencylookedat a handfulof sitesfor 45-DayReportgenerationfees. When summarizing

thosecosts,the costsfor preparingearly actionreimbursementclaimswere not includedin the

proposedlump sumrates. Yet now, weareto conductthereimbursementprocessundera lump

sumbasedon an averageof 45-DayReportcosts. The list of tasksincludedin,eachlump sum

continuesto grow while thepay amountremainsthesame. Lack Of foresighton the Agency’s
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partshouldnotbe a costcarriedby theowner,operatornorconsultant.Again, withoutscopesof

workor taskidentification,theAgencywill continuealongthispath.

In responseto the Agency’s answer to CW3M’s question#21.a., CW3M has attachedin

Appendix B additional informatiOn regardingthe “buddy system” required by OSHA at

hazardouswaste operations. 29 CFR 1910.120. Appendix B includes a summaryof this

requirementfrom OSHA’ s websiteaswell asacopy oftheOSHA standardsfor hazardouswaste

workersand for excavation. The Agency questionedthe necessityof the “buddy system” for

petroleumsites and claimedthat the requirementonly pertainedto hazardoussubstancesand

petroleumis not included in the definition of “hazardoussubstance”. Petroleumis excluded

from the definition of “hazardoussubstance”under CERCLA. However,petroleumproducts

and their constituentsare regulated as “hazardoussubstances”under OSHA requirements.

OSHA definesthe term “hazardoussubstance”morebroadlythanEPA. The OSHA definition

includesthe CERCLA definition of “hazardoussubstance,”plus hazardouswastesregulated

under RCRA, hazardousmaterialsregulatedby the Departmentof Transportationand “any

biological agentand other disease-causingagentwhich afterreleaseinto the environmentand

upon exposure,ingestion, inhalation, or assimilationinto any person,either directly from the

environment or indirectly by ingestion through food chains, will or may reasonablybe

anticipated to cause death, disease,behavioral abnormalities, cancer, genetic mutation,

physiologicalmalfunctions(including malfunctionsin reproduction)orphysicaldeformationsin

such personsor their offspring.” See 29 CFR 1910.120(a)(3) which provides OSHA’s

definitions for various terms usedin the rule including the definitions of the terms “buddy

system” and “hazardoussubstance.” At 29 CFR l9lO.120(a)(1)(ii), Scope, OSHA’s rules

providedthat theserules cover“Correctiveactionsinvolving cleanupoperationsat sitescovered

by the ResourceConservationand RecoveryAct ‘of 1976 (RCRA) asamended.” RCRA at 42

USC 6991bcoverscorrectiveactionat petroleumLUST sites. Thus,theseOSHA rules do apply

to LUST sitecorrectiveaction.

Our interpretationof the “buddy system” is basedon the definition (attached)of organizing

employeesinto work groupsfor rapid response.Subcontractoremployeesdo not-trainwith us
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nor aretheyrequiredto meetourjob safetyrequirements.Onecannotassumethatan equipment

operator,who is intent upon completinghis own tasksand may not be able to hearover the

equipment,couldwatchout for all safetyissues.Furthermore,OSHA’s excavationregulationsat

29 CFR 1926.651(k) requiresthat a “competentperson” (as defined in the rules at 29 CFR

1926.650(b))inspectthe excavation,adjacentareas,and protectivesystemsprior to the startof

work andasneededduring theshift. If theAgencybelievesthattheOSHA requirementsdid not

pertain to petroleumproducts,why thenhastheAgencyprovidedOSHA training for its LUST

personnel?Simply put,the Agencyis wrongto arguethat OSHArulesdo not apply.. As CW3M

haspreviouslytestified,two consultingpersonnelare requiredon-sitefor field tasks,andall rates

havebeenrevisedaccordingly.

In responseto theAgency’sanswerto CW3M’s question#21.c., it appearstheAgency’sintent is

to fix priceswithin the Stateto interrupt freeenterprise‘and forceUST ownersandoperatorsto

hiretheclosestconsultantregardlessof areasof expertise,qualifications,fees,workloador other

factorsownersor operatorsconsiderwhenhiring a consultant. CW3M requeststhatthe Board

evaluatethe legality and logic of the Agency’s position as it significantly impacts these

proceedings.

Regardingthe Agency’scommentson page30 (Answersto the Pre-FiledQuestionsof CSD) of

its June14, 2005 Response,thereappearsto be,a contradictionin what theAgency expectsfor

paymentrequestsfor lump sum tasks. The June14, 2005 Responseindicatesthat consultants

will be requiredto submit invoicesthat identify thework performed,partiesthat conductedthe

work and date(s)when the work was performed. However, the August 9, 2004 Hearing

transcripts,pages 109-110,indicate that only an invoice stating the task completedis being

requestedfor payment. Any reimbursementrequestsrequiringgreaterlevel of detail shouldbe

reimbursedon a time and materialbasis ratherthanjust being anotherpart of the lump sum

paymentfor the task. Paymentrequestsrequiringdetailedbreakdownsof the work requirea

significantly greateramountoftime. If a reimbursementrequestis for a lump sum amount,the

requestshouldsimply statewhat work hasbeendone and the amountrequestedand detailed

informationshouldnot be requiredby theAgency.
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CW3M Company’s ProposedAmendmentsto theIllinois Pollution Control Board’s

1stNotice ofAmendmentsto 35 ILL. ADM. CODE 734AND 35 ILL. ADM. CODE 732

CW3M presentsthe following discussionsof its proposedmodifications to the proposed

regulations. Theseproposedmodificationsarebasedon the collective testimonyof PIPE and

otherparticipantsthroughouttherulemakingproceedings.It is ourunderstandingthatnumerous,

if not all PIPEmemberssupporttheseproposedmodifications. In the
1

st Noticediscussion,the

Board indicatedthat PIPE did not providealternativerates;hencethey relied on the Agency’s

proposedrateseventhoughtheyarenot statisticallyvalid. The attachedmodifications include

ratespresentedby PIPE in last summer’shearings. The alternativelump sum ratesoffered by

PIPE were basedon a weighted hourly rate reflective of the type of personnelactually

conducting the work. Other ratesare presentedutilizing either RS Means or the National

ConstructionEstimator.

Thefollowing discussionhighlightssomeofthemostsignificantchanges.

Section734.100

Clarifying revisionswereaddedto subsection(a). Subsection(d) is proposedto clarify that the

proposedrules should not be usedas final rules before the rulemaking processhas been

completed,which includespromulgationby theBoard,approvalby JCAR andpublicationin the

illinois Register. Seethe Board decisionin illinois AyersOil Companyv. IEPA, PCB No. 03-

214, April 1,2004.
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Section734.135 Form and Delivery of Plans, Budgets, and Reports; Signatures and

Certification

CW3M hasproposedthe additional languageto allow for documentationofreportsdeliveredby

handor a private delivery serviceto the Agency. Thelanguagemerelyclarifies the execution

andacknowledgementof receipt.

Section734.320(b)(2)(A),Section734.330(a)(1)

CW3M recommendsaltering the languagein both sectionsto add the word “projected” before

post-remediationuse of the property. CW3M objectsto the needto characterizethe post-

remediationusesof the site and the surroundingproperties. In limited instances,the property

ownerof theUST sitewill knowwith any certaintythe futureuseof the property. If the LUST

site is an activefacility andthe owneror operatorplansto continuefuel sales,the future useis

definable. If theLUST site is a closedor soonto be closedfacility andthe propertyownerplans

to sell therealestate,theowneror operatorwill haveno ideawhat thefutureuseoftheproperty

will be. Similarly, post-remediationuseofthesurroundingpropertiesis anyone’sguess. If the

entire investigation and remediation processrequires several years to complete, the site

investigationcharacterizationof the propertieswill likely be outdatedand any projectedfuture

usemaychange.

Decisionsto conductremediationor to rely upon landuseor institutionalcontrolsshouldlie with

thepropertyownerandnot theAgency. Propertyownersshouldnot bediscriminatedagainstor

disallowedremediationof theirpropertyby theAgencybasedon thesolepotential futureuseof

the property. Mr. Doug Clay statedduring theAgency’stestimonyon March 15, 2004that the

developmentof higherclean-upobjectivesor useof institutionalcontrolsor engineeredbarriers

was at the discretionof the tank and property owners. Such decisionsshould remain in the

propertyowners’discretion.
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If off-site accessor investigation is not requiredof an off-site propertyand no communication

hasbeenestablished,that propertyownerhasno reasonto discloseinformation regardingtheir

propertyto theUST owner,operatorortheirprofessionalconsultant.

Providingan answerto the questionof characterizationof “unknown” on nearlyeverysubmittal

seemsunnecessaryandawasteoftime.

Section734.340(b) Alternative Technologies

Languagewas addedto reflect that more than one alternativetechnologymay not alwaysbe

available. Dependingupon the site-specific conditions encountered,especially geological

conditionsandspecificcontaminants,suchaslead,two additionalalternativesmaynot alwaysbe

technically implementable. If this occurs, then only available alternatives,should be cost

compared. A listing of the alternativesconsideredcould be provided,with explanationsasto

whytheywereeliminatedfrom furtherconsideration.

Section734.505 ReviewofPlans,Budgetsor Reports

Languagehasbeenaddedin orderto attemptto eliminatethe standardresponseofthe Agency

which is “exceedsthe minimum requirementsof theAct”. Such languagedoesn’tprovidethe

owneror operatorwith anexplanationoftheAgency’sdecisionandlimits theowner’soperator’s

ability to respond. With more specific languagebeingrequiredfrom the Agency, the owneror

operatorshouldbe ableto provideamorefocusedresponse,andtherefore,reducethenumberof

additional submittals.
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Section734.510 Standardsof Reviewof Plans, Budgets,or Reports

This languagewasaddedin orderto ensurethattheAgencydocumentsandmaintainsrecordsof

theirtechnicalandfiscal reviewsaspart oftherecordof thesite.

Section734.605 Applications for Payment

CW3M recommendsstriking the requirementfor providing proofof paymentof subcontractor

costswhenrequestinghandlingcharges.TheBoardinvited additional discussionofthis issuein

1
St Notice. CW3M maintainsthat this requirementis undulyburdensomebasedupon the shear

numberof projects,subcontractorsandpaymentsthat we manageandwill increasethe coststo

perform thework. It is the owneror operatoror prime consultant’sresponsibility,and not the

Agency’s, to define terms of paymentand issue paymentfor work satisfactorilyperformed.

Even with the Board’s revisions, the requirement is burdensomewith no method of

reimbursementfor this addedcost. A proofof paymentrequirementmay also increasethe

numberof reimbursementpreparationsand submittalsto the Agency. Particularlywith larger

projectsduring the correctiveactionphaseof aproject,reimbursementrequestsaremadealmost

immediatelyfor some or all of the work to minimize financing costs. When correctiveaction

costsare carriedfor nearly a year,due to reviewand processingtimes andFundbalances,the

largestinvoiceswill be submittedimmediately. It is unlikely that theprimecontractorwill have

securedall proofof paymentdocuments~prior to submittal of his invoice to the consultant,

requiringseparateclaim(s) for handling charges. Requiringproof that all subcontractorshave

beenpaiddoesnot helpto streamlinetheprocess;it only makesit morebureaucratic.

Becausethe Boardpublishedfor first notice subsection734.605(j) asproposedby the Agency,

CW3M recommendsrevisions in order to accommodateboth owners/operatorsexperiencing

uncontrollablesituationscreatingsubmittal delaysand the Agency’s needto archive files and

maintainan accountingof future liabilities of the Fund. CW3M’s proposedrevisionprovides

exemptionsto therequirementthattheowner/operatormakeall requestsfor reimbursementprior
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to the one-yearanniversaryof the No FurtherRemediationLetter accompaniedby a reasonfor

the request,an anticipatedtimeframefor submittalandan approximatecost of the final claim.

We believethis accomplishestheintentof the Agency’s initial proposalandtheir reasoningfor

the necessitywhile also allowing exceptionsfor raresituations,which would limit the owneror

operators’ability to meettheone-yeardeadline.

As statedin previoustestimony,the proposedsubmittallimitation maycauseseverehardshipfor

ownersor operatorsor their beneficiaries. As hasbeenCW3M’s experienceon a few cases,

Illinois Pollution Control Board appealsmay be pendingand settlementnegotiationsare in

progress.Thereis no incentivefor the Agencyto expeditetheprocessandfinal dispositionof a

casecan exceedone year. In sucha circumstance,the owneror operatorwould be prevented

from submittalofaclaim until theappealis settledorreachesa decisionby theBoard.

Shouldan Owneror operatorsubmitaplanorbudget,which is rejectedby theAgencyanddeems

an appealis its bestcourseof action, thetime to reachsettlementor a decisionby theBoardmay

extend beyond the timeframe for ‘allowance of submittal’ for an application for payment

(following approvalof thebudget).

For 731 sites (whereno budgetis in place), the Agency hashistorically utilized the general

reviewandpaymentguidelinesfor 732 sites,exceptfor the 120-dayreviewclock. If thereview

processexceedsone year,asit oftendoes,andsomecostsaredeniedorresubmittalis required,

the owneror operatorwould not havethe opportunity to do so within the time constraintsof

734.605(j).

An owner or operator’s incapacitation,illness, inaccessibility,bankruptcyor evendeathcan

causedelaysin submittaloffinal plans,budgetsorrequestsfor payment.

Theowneroroperatorcoulddelaysubmittalof theCorrectiveAction CompletionReportif they

foreseedelays in finalizing plans or paymentsubmittals or approvals,however,unexpected

illnesses,for example,cannotbe planned. If a final budgetandCACR aresubmittedat thesame
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time andthe Agencyrejectsthe budget,they couldnot planfor sucha scenarioand would not

havesufficient time to negotiatea settlementor move throughthe entire appealprocesswithin

oneyear.

Section734.625 Eligible Costs.

As noted by the Board, governmentalfees are often unavoidable and may be necessary

correctiveaction costs. Accordingly, paymentof such fees hasbeenaddedto this listing of

eligible costs. Likewise, consultant’scoststo preparereimbursementpackagesare listed asan

eligible cost.

There was considerabledebateregardingthe need and payment for compaction. CW3M

recommendsthe addition of compactioncosts as an eligible corrective cost. Completing

compactionduring the backfill processreturnsthe site to one with a stablefoundationsuitable

for redevelopmentand avoidsmultiple trips backto the site to provideadditionalmaterialsand

gradingwhere the excavationhas settled. The subsurfaceshould be returnedto a condition

similar to thepre-excavationcondition. Thus,compactionshouldbe an eligible expense.

CW3M hasaddedto the list of eligible costsa specificprovisionfor paymentofhandlingcharges

incurredby the prime contractorfor field and otherdirect expenses,otherthansubcontractors.

Paymentof handlingchargesfor field and otherexpenseswould requiredocumentationof the

expenseincurred.
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Section734.630Ineligible Costs

Section 734.630(gg) has been revised to include costs incurred by a Highway Authority

Agreementafterissuanceof the No FurtherRemediationLetter. Theywould havebeeneligible

costsif incurredprior to siteclosure. Theowneror operatoris placedin a no win situationwith

regardsto costs invokedundera HighwayAuthorityAgreement. Thehighwayauthority would

not allow remediationbeneatha roadwayor possibly evenwithin the right-of-way during the

active correctionphaseof the project,whenthe costswould be reimbursable.However,if the

highwayauthority incurscorrectiveactioncostsafterclosure,the owneror operatoris expected

to reimbursethehighway authority.

Proposedsection734.630(gg) hasbeenrevisedto include costsincurredasresultof necessary

correctiveactionmeasuresbeingconductedafterclosureasaresultof unknowncontamination,

migratory pathways or propertiesfor which accesshad previously been denied. With the

Agency’s pushto leavecontaminationin placeto preservethe Fund, evenmodelingmay fail

when thereare unknownmigratory pathways; Propertiescan changeownership; a previous

owner’sdenialmaybeunacceptableto a newowner. Off-site contaminationmaynot havebeen

predictable or modeling indicated such property would not be affected, hence, never

investigated. Off-site constructionor otheractivities could identify contaminationthat wasnot

previously investigatedor was missedduring the investigation due to the impracticality of

investigatingeverycubic foot of a site. In suchcases,the contaminationshouldbe eligible for

investigationandremediationundertheprovisionsoftheAct andthe Fund.

Proposedsection 734.630(gg)was also revisedto include costs for remediationneededto

reinstateor obtain a newNFR Letter after a prior NFR Letter wasvoided by IEPA due to no

fault ofthe propertyowner. Two situations,whichtrackconditionsunderwhichan NFR Letter
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could becomevoid, are described: (1) thesubsequentdiscoveryof contaminants,and (2) where

an IEPA approvedplan to leave contaminantsin place failed and the contaminationposesa

threatto humanhealthor theenvironment.

CW3M recommendsdeletionof Section 734.630(oo). Considerabletestimonywaspresented

during the 2004 hearingsregardingthis issue and the Board invited additionaldiscussionand

deliberationof this issue. The Board indicatedthat the record to datedid not have sufficient

information to determineif the costs of securinga subcontractorwith or without financial

interestwerethesame.

Basedon thedefinition of financial,interest,ownershipof thesubcontractorcouldbe entirely the

sameasthe prime or could havea minority ownershipor haveties via employees. The only

factorof the definition of handlingchargesthat mayreducethe amountofcostsincurredby the

primecontractoris procurement.Thereare,however,procurementcostsassociatedwith hiring a

subcontractorevenif the prime hasa financial interest. The subcontractorwill likely conduct

work for manyotherbusinessesor contractorsandtime will be spentsecuringandschedulingthe

work. Theremainingfactorsidentifiedin thedefinition ofhandlingchargearenotreducedif the

prime hasafinancial interestin the subcontractor.Insurance,interest,administrative,oversight

andpaymentcostswill remain.

Our insurancecompaniesassessratesbasedon gross salesand we receiveno discountfor a

financialinterestin a subcontractor.Bankschargeusinterestat a single ratethat is not adjusted

if partof thecostsis incurredby subcontractorswith whomthereis afinancialinterest. Further,

banksdo notdecreasetheir interestratesbasedon theamountsweborrowasthehandlingcharge

sliding scale would suggest. The administrative costs are not less for the prime if the

subcontractorhassharedinterest. Eachentity functionsas a separatecompanyand incurs the
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samecostsof managementas would separatelyheldcompanies,suchaspersonnel,accounting,

overhead,taxes,etc.

Section 734.630(ccc)has been eliminated for the following reasons. In 35 IAC 620.260

Reclass~flcationof Groundwaterby AdjustedStandardit is clear that the IEPA and the IPCB

recognizethat changinggroundwaterstandardscan affect, among other environmentaland

economicstandards,propertyvalues. The IEPA did not considerthe affect on bothon-siteand

off-sitepropertyvaluesfor siteswhereIEPA forcesthepropertyownerto leavecontaminationin

placeby not reimbursingclean-upcostswhena groundwaterordinanceis in place. This could

havea major affect on a propertyowner. A tanklpropertyowner shouldbe able to havethe

option ofremediatingthecontaminationwith theFundthat theypaid into to keeptheirproperty

valueup insteadofbeingforcedto incur a lossof propertyvalueby theStateofIllinois.

Section734.665 Audits and Accessto Records;Record Retention

CW3M is providing additionaltestimonyregardingauditingandoffersrevisedlanguagefor this

Part in orderto assurethat theAgencydoesnot exceedits statutoryauthorityandconductssuch

auditsconsistentlywith otherAgencyprograms.

CW3M doesnot disagreethat the Agency has statutory audit authority, however, we contest

extendingthat authoritybeyondtheAct and theentitiesregulatedby theAct andthis Part. The

audit authoritywasinitially grantedto allow theAgencyto reviewonly portionsof theplansand

reportssubmittedto themratherthan be requiredto reviewall plans. Hence,the LUST Section

would audit reportssubmittedinsteadof conductinga full technical review of eachplan. The

Agencyhasattemptedto broadenits authoritybeyondtheoriginal intentof theAct. TheAgency
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has further attemptedto broadenits authority to attempt to regulateentities not otherwise

regulatedby the Act or this Part. This Part regulatesownersand operatorsof underground

storagetanks,not professionalengineersandgeologists.

As CW3M previously testified, audits of records of Licensed ProfessionalEngineers or

Geologists also violate client-privileged information. CW3M, as well as the majority of

consultantsmaintainsconfidentiality agreementswith its clients. Open,unrestrictedaudits

violate suchconfidentiality. Section 1252.1l0(a)(6) of the Rules for Administration of the

ProfessionalGeologistLicensingAct Part 1252 prohibits the LicensedProfessionalGeologist

from disclosinginformation concerningthe lawful businessaffairs or technicalprocessesof a

client or employer. Thus, ascurrentlydraftedlanguagein theBoard’s~ Noticeviolatesanother

actandotherStateregulations.

The proposedrevised languageis presentedin an attempt to provide the Agency with the

informationit hasindicatedit needsbut also conformswith otherdocumentreviewprocedures,

suchas the Freedomof InformationAct (FOIA) andaudit proceduresalreadyconductedby the

Agency, suchas the landfill auditing programto evaluatefee collection and payment. The

Agencyconductsthe reviewat the siteof the regulatedentity or its documentationcenter,not at

its consultantor attorney’soffice. The FOIA processallows the Agency time to review and

screena file for sensitiveor privileged information prior to making it available to the public.

TheAgencyalsorequiresa requestin writing andmakesschedulingarrangementsfor its review.

Theregulatedcommunityshouldbe affordedthesamerightsto its files anddocuments.

SUBPART H: PAYMENT AMOUNTS

The languageregardingthe applicability and otherminor languagechangesthroughouthave

beenrevisedin a mannerthat we feel moreaccuratelyreflects thetestimonyregardinghow the

Agency intends to apply SubpartH and what the membersof PIPE feel is appropriatefor the
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applicationof this Section. The revisedproposedcostsarebasedon costsactuallyexperienced

by PIPEmembersbasedon their aggregateexperienceof hundredsof personyears, IDOT

competitively bid projects, and/or published numbers from R.S. Means or the National

ConstructionEstimator. Eachofthechangesnotspecifically explainedin thefollowing changes

haseitherbeenpreviouslyexplainedby PIPEasan organizationor is explainedby anotherPIPE

memberin thesehearings.

Section734.810 UST Removal or Abandonment Costs

Thepricing theAgency providedis now outdated,consideringtherecentrevisionsto theOffice

of the Illinois State Fire Marshal regulations,which were enactedin 2003. Among the items

within the newregulationsare the requirementfor additional safetyequipment(full-face mask

suppliedair to entera tank), and the removalof all productpiping aspart of a tank removal.

Additionally, the Agency apparentlycollected cost information for removing tanks without

regardfor whetherornot therewasarelease.Costsfor atankremovalif a releasedid notoccur

is lower than the cost for removinga tankwith a release,due to reducedworker productivity

becauseof safetyrestrictionsandadditionaltime requiredfor sampling.

Section734.820 Drilling, Well Installation, and Well Abandonment

Mobilization for a drilling contractor has been a standardchargethroughoutthehistory of the

LUST program and continuesto be standardfor drilling contractorsin other environmental

fields. A drilling contractorhasto bring a drill rig and a support truck to the site in order to

completethetask. Therefore,at aminimumtheyshouldbeallowedthe sametravel expensesas

professional consulting personnel if not additional expenses. Larger equipment is less

economicalto movethanpassengervehicles. ‘
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Section734.825 Soil Removal and Disposal

The suggested“fluff factor” and conversionrateare more typical valuesfor Illinois thanthose

suggestedby the Agency, aswas debatedduring the first round of hearings. The Agency’s

mystical “fluff factor” and the conversionrate from tons to cubic yards could be debated

endlessly. Thefact is, materialsvary significantly in unitweight andin theamountthey “fluff’

when excavated. To simplify all soils and backfill materials found in Illinois into single

universalratesis almost impossible. The Agency hasselectedeachfactor to causeminimum

expenseto the Fund. TheAgency’s conversionfactor, the “fluff factor” and the unit ratesfor

disposalandbackfill areeachwithin theappropriaterangefor Illinois, howevereachis at an end

of the scale, the end that would create minimum costs. Together, they form the absolute

minimumthatcouldbe paidout, insteadof areasonablerate.,

As asuggestion,eliminatethe“fluff factor” by multiplying the unit rateby a percentage(105%

to 120%), and eliminate the conversionfactor by basing the costspurely on the size of the

excavation.For earlyaction, only allow for up to 4 feet’beyondthetanks,in an amountnot to

exceedLengthX Width X Depthminus the volume ofthe tank(s) in a cubic yard basis. This

eliminatesthegamesplayedwith the“fluff factor” andthe conversionfactor.

TheAgencyhaspresentedno viableevidenceon thereasonablenessofthe$57.00rate. Thedata

presentedby JEPA in Attachment9 to Chappel’s prefiled testimony is. not scientifically

defensiblebecauseit wasnot statisticallyderivedandit is basedon outdatedinformation. When

questionedaboutthe sourceof$57 rate,theresponsewasmerelythatthis is anumberthat IEPA

personnelthink shouldbeused.

CW3M hasand is presentingdata from Illinois sites, basedupon actual contractslet by the

Illinois Departmentof Transportation,after competitive bidding, which show that IEPA’s

numbersfor excavation,transportationand disposalof contaminatedsoil are substantiallyless

than they should be. Attached, in Appendix C, in Table 1, is a compilation of the Illinois

Departmentof Transportation(IDOT) bid results, which have becomeavailable since the
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submittal,of CW3M’s prior testimony. The averagefrom IDOT for excavation,transportation

and disposalof impactedsoil for the period is $119.42,up from the prior figure of $99.75.

Although the Agency hasattemptedto discreditthe IDOT information, the dataobtainedand

presentedfrom IDOT clearly demonstratesthat the IEPA’s proposedrate is too low. As

discussedabove,if IEPA’s proposedrate is applied to the IDOT data, IEPA would determine

that thecostsarereasonableat only 11 out of39 sites. This is afar cry from the90%ofsitesthat

theAgencysaid it intendedto cover.

The AgencyhadIDOT testify that thedatawasnot to betakenby itself, but waspart ofa larger

contract. This point is irrelevantandignoresthefact that thebids were givencompetitivelyby

contractorswho hopedto win thebid andthefact thatthenumbersreflectthewinning bid, which

presumablywasthe lowest bid. Thereis no differencebetweenthe Agency’smethodologyin

developingand verifying the ratesandCW3M’s methodologyof developingratesbasedon the

IDOT data,exceptforthe following:

• TheIDOT datais morecurrent

• The IDOT datademonstratesthe extremevariability in coststo conductexcavationand

disposalat sitesdueto thevariableconditionsbetweensites

• TheIDOT datasetis morerobustandscientificallydefendable(all datapointsarelisted,

but thetwo extremedatapointswerenot includedin thecalculations.)

• TheIDOT datais for theentire subsetof work necessaryto accomplishthetask,not just

whattheAgencyinterpretsneedsto be included.

• TheIDOT datawastheresultofcompetitivebiddingin all cases.

• The IDOT datarepresentedawidergeographicmix thantheAgencydataset

• TheIDOT datawasfor thespecific taskathand,which includeda well-definedscopeof

work

While CW3M believesthat, due to the high degreeof variability betweensites, the costs to

excavate,transportand dispose of contaminatedsoil and other material and the costs for

purchase,transportationand placementof clean fill should be basedon time and materials.

However,CW3M is proposingthat a value of $74/yd3 be consideredreasonableto excavate,
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transportand disposeof impactedsoil andthata rateof $26/yd3 be usedfor backfill. The $74

numberwas derived from IDOT’s dataset by first eliminating both the lowest ($2.95) and

highest ($1475)values and then calculating a per cubic yard weighted mean ($50.69) and

weightedstandarddeviation ($23.53). The volume of soil excavatedwas the factor usedto

weight the data. Then, similar to IEPA’s methodology, the weightedmeanand weighted

standarddeviation were addedtogetherto get $74.22. The methodologyused is explained

further in AttachmentC. Applying therateof$74/yd3 to the list of IDOT sites resultsin only 21

out of 39 sites(54%)falling within the“reasonablerate.” CW3M proposesthat biddingbe used

for siteswherecoststo excavate,transportanddisposeof soil exceed$74/yd3 andwherecoststo

purchase,transportandplacebackfill exceed$26/yd. Doing so would allow rapid approvalfor

sitesthat arebelow theseamountsandflexibility for siteswherethecostscannotbe metdueto

the site beingin a remotelocationor for some othervalid reason. Allowing the more‘realistic

costs of $74/yd3 and $26/ yd3 would reducethe numberof sites where bidding would be

necessary,resulting in lower overall project costs. CW3M also believesthat the $74/yd3 and

$26/yd3ratesaremorerealisticbecausetheunit rateswill now includeanumberofactivities that

the Agency usedto reimburseseparatelywhen it first startedusing the ratesof $55/yd3 and

$20/yd3. Activities that the Agency usedto reimburseasseparateline items includedbut were

not limited to mobilization, field preparation,utilities location,landfill authorization,crewtravel

allowance,scheduling,andpreparing,purchasingandtrackingmanifests.

The Agency presentedtestimonyon the $6.50 per cubic yard figure was for the excavatorto

excavatesoils from theholeand set them aside. This amountdoesnot covera situationwhere

the site doesnot haveadequateroomfor this typeof operation. Therefore,the proposedrules

needto accountfor instancesin which the cleansoil needsto be temporarily‘transportedoff the

site or to a remoteareaof the site for stockpiling. This proposedamounthasbeencalculated

using theAgency’slogic in calculatingthefluff factor. Mr. HarryChappelpreviouslystatedthat

transportationis roughly 25% of the $57/yd3 for excavation,transportationand disposal. So

25 % of $57, or $14.25/yd3shouldbe ad’dedto the$6.50/yd3costto stockpilesoil whenthesoil

cannotbe stockpilednextto theexcavation.The$l4.25/yd3figureincludesbothmovingthesoil

to thestockpilelocationandreturningit to theexcavation.
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Section 734.830 Drum Disposal

The word non-hazardoushasbeenaddedin order to moreclearly definethe situationin which

the costs are appropriate. Drums containinghazardouswastesare muchmore expensiveto

disposeofandwhile hazardouswastesarerareatLUST sites,thereareoccasionswhere it arises.

A mobilization fee for the drum disposalcontractoris also includedin this section. The same

justifications asfor thedrilling contractorareapplicable.

Section734.840 Concrete, Asphalt, and Paving; Destruction or Dismantling and

ReassemblyofAbove Grade Structures

CW3M’ s prior testimonydemonstratedthenumerousflaws, eachofwhich loweredtheproposed

rate,in theAgency’scalculationof its ratesand thattheagency improperlytook ratesfrom the,

National ConstructionEstimator. The ratesprovidedin CW3M’s proposalare consistentwith

prevailingrates,andincludeall work andoversightnecessaryto completethetask.

Section 734.840 ProfessionalConsulting Services

The proposed report preparation numbers were the subject of testimony. The method of their

calculationwas thoroughlyexplainedin previoustestimonyby PIPE. To reiterate,the values

proposedherewerecalculatedusing the sametotal numberhoursto preparereportsastheIEPA

used,however,the hours were brokendown into a more realistic distribution of the type of

personnelwho work on theproject. We usedthesamehourlypersonnelratesfrom SubpartH, as

IEPA used, to perform the calculations for the proposedlump sum paymentsfor various

consultingservices.Thus,theratesproposedin this submittalmore accuratelyreflectsthecosts

anddistributionofwork to completethesereports.
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As discussedin moredetailelsewhere,CW3M hasdemonstratedthat OSHA rules apply to work

at LUST sites. Therefore,two consulting personnelare requiredfor a majority of the tasks

providedfor in SubpartH. Therefore,the half-dayrateandtravel ratesshouldproperly reflect

thenecessityfor two peopleto completethework.

Additionally, theproposedtravel rateshavebeenrevisedto includedistancesfurther from a site.

In the Agency’s responsesthey indicatedthat if a an owner or operatorchoosesto hire a

consultantfarther from theiroffice, that is theirdecisionto pay theextratravel costs. An owner

or operatorshouldbe ableto choosea consultantbasedupon that firm’s qualificationsandthe

serviceswhich the consultantcanprovide and shouldnot be limited to consultantswithin a 60

mile rangeof eachsite. Furthermore,in City ofRoodhousev. IEPA, PCBNo. 92-11,Sept. 17,

1992, the Board found that a consultant’stravel costswere reasonablecorrectiveaction costs

eventhoughtheconsultanttraveledfrom KansasCity. Cappingtravel coststo mileagewithin 60

milesalsolimits thechoicesof largeoil companieswhichhavesitesacrossthestate.Why should

the companybe forcedinto hiring a different consultantfor eachsitewhenit coulduseonewith

whichit alreadyhasacomfortlevelandrapport.

Determinationof therateof movementofthe groundwaterat a site is atechnicalrequirementof•

the proposedFirst Notice. However, the currently proposedSubpartH does not allow for

paymentfor determinationof this value. As a slug testtypically takesonehalf-dayto complete,

it is proposedto incorporateonehalf-dayfor eachtimeduring the site investigationprocessthat

ahydraulicconductivity testis required.

The original proposalby the IEPA was for a half—dayto equal 5 hoursand their calculations

showedthat 250 yd3 could be excavatedin a typical half-day. Howeverthey havecurrently

reduceda half-day to 4 hours. Therefore, the volumes which can be excavatedshould be

reducedby a similar ratioto 200 yd3.
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The other consultingtasks listed are tasksthat are requiredat a LUST site but for which no

allowanceis madein SubpartH. Therefore,to ensurethesetasksremainreimbursabletheyhave

beenlisted in this Section.

This concludesmy preparedtestimony.

Dated: July 8, 2005

Respectfully’submitted,

CW3M Company

By: ________________________
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